IN THE CHANCERY COURT FOR THE STATE OF TENNESSEE _
TWENTIETH JUDICIAL DISTRICT, NASHVILLE AND DAVIDSON COIfNTY .

THE PARKING GUYS, INC., )
)
Petitioner, )
) .
) R m
vs. ) CaseNo. 17-970-I1 = I
) 22 e
METROPOLITAN GOVERNMENT ) L B~
OF NASHVILLE AND DAVIDSON ) & P oo
COUNTY, acting by and through the ) ! '?f o i}
TRAFFIC AND PARKING ) bOES Ty
COMMISSION, ) pogR o
) 7o o o
Respondent. ) -
MEMORANDUM AND ORDER

This matter is before the Court on the Petition for Writ of Certiorari filed by the
Petitioner, The Parking Guys, Inc. (“the Petitioner”), seeking review of a June 8, 2017 decision
by the Defendant, the Traffic and Parking Commission (“the Commission”), a commission
formed by the Metropolitan Government of Nashville and Davidson County (“Metro”) denying
the Petitioner’s application for a valet location permit to serve the business Déja Vu at 1418
Church Street in Davidson County, Tennessee. This petition for review was heard by this Court
on June 20, 2018. Upon consideration of the pleadings of the parties, the argument of counsel at
the hearing of this matter, the administrative record filed with this Court that encompasses the
Commission’s decision below, and the entire record, this Court finds that the Petition should be
denied. |

Background

The Petitioner is in the business of providing valet parking services for clients throughout

Davidson County, Tennessee. On May 25, 2017, the Petitioner applied to the Public Works




Department for the Metropolitan Government of Nashville and Davidson County (“Public
Works”) for a valet location permit to serve Déja Vu, a business located at 1418 Church Street.
The application was denied by the Public Works Department, and the Petitioner filed an appeal
to the Commission on June 8, 2017. In order to operate a valet on a temporary basis pending its
appeal, the Petitioner obtained three temporary lane closure permits from Public Works for the
location at issue for the following dates: (1) June 14, 2017 through June 23, 2017, (2) June 26,
2017 through July 2, 2017, and (3) July 19, 2017 through July 25, 2017.

A hearing was first held before the Commission on July 10, 2017. The Commission
heard from Craig Martin (owner of the Petitioner), as well as several neighboring business
owners, including Lee Molette, Todd Roman (owner of Play, Tribe and Suzy Wong’s), Linda
Schipani (president of Clinical Research Associates), and Lisa Buoy (a representative of Frank
Moore Holdings). Finally, the Commission heard from Public Works staff. The Commission
also received correspondence from various neighboring businesses, which included photographs
of the valet operations. The Commission then voted to defer the matter to allow the Public
Works staff to obtain video of the valet operations and additional evidence on any operational
issues.

In the interim before the next Commission meeting, the Commission solicited a traffic
study by Collier Engineering (“Collier”) to better understand what, if any, potential traffic and
safety issues might result from the granting of this valet permit. This report summarized
Collier’s count of “valet maneuvers,” a vehicle pick up and drop off each counting as one
maneuver (such that a person dropping off and later retrieving their vehicle would total two

maneuvers), as follows:




Valet Maneuver Counts

Time of Day Valet Maneuvers per Hour (by Day/Date)
(Hour Beginning) Thursday Friday Saturday
(7/27/2017) (7/28/2017) (7/29/2017)
6:00 PM 3 2 4
7:00 PM 6 3 4
8:00 PM 2 5 5
9:00 PM 5 4* 4
10:00 PM 1 4
11:00 PM 3 7 3
12:00 AM (Next Day) 5 4 1
1:00 AM 3 7 4
2:00 AM 4 grex 5
3:.00 AM 1 8 3
Total 33 49 37
* One (1) vehicle observed having to wait for on-coming traffic to clear before passing the
valet stand.
*# One (1) vehicle observed having to wait for on-coming traffic to clear before passing
the valet stand.-
*¥% Three (3) vehicles observed having to wait for on-coming traffic to clear before
passing the valet stand.

The narrative summary of the Collier report further explained:

As shown in the table, approximately 49 valet maneuvers were counted on
Friday, July 28th evening and Saturday July 29th early morning, which
results in approximately 25 valeted vehicles, and was the busiest day
observed. It should be noted that rideshare, taxi, and pedicab drop-off and
pick-up activities were also observed occurting along the 15th Avenue
North block frontage. The observations also showed that there were five
(5) vehicles that experienced delay on 15th Avenue North due to
congestion at the valet stand and curb face. One instance was observed
during the 9:00 PM hour on Friday evening, one instance during the 1:00
AM hour of Saturday morning, and three vehicles were affected during the
2:00 AM hour on Saturday morning. When this occurred, the street
operated with slow “Yield-Flow” conditions.

During the observations, northbound traffic on 15th Avenue North backed
up into the crosswalk at its intersection with Church Street on two




occasions both during the 2:00 AM hour. One instance lasted
approximately 10 seconds and the second lasted approximately 30
seconds. Both involved one vehicle turning onto 15th Avenue North from
Church Street and did not extend beyond the crosswalk. The busiest time
period for the valet stand and rideshare/occurred around closing time (3:00
AM) on Friday evening/Saturday morning when through traffic on 15th
Avenue North and Church Street is fairly low. Parking and standing was
observed on the west side of 15th Avenue North within 20-30 feet of the
stop line for southbound 15th Avenue North traffic at Church Street
during portions of the observations. A couple of vehicles were observed
making U-turns from the valet stand to go south on 15th Avenue North
and access the traffic signal; however, it is not clear from the data whether
those were made by valet staff or the customers/vehicle owners. The
traffic signal goes into Flash Mode at 3:00 AM.

It should be noted that the observations were conducted over one
weekend, and it is not known how it compares to typical operations and
number of customers.

[A.R. 47-48].

The valet location permit application came before the Commission again during the
Commission’s August 14, 2017 meeting. Thé Commission heard from Mr. Burch, a
representative of Collier Engineering, who presented Collier’s report. Although the study by
Collier did not find any unusual traffic concerns related to the valet from July 24™ through July
31% the report noted that “the observations were conducted over one weekend, and it is not
known how it compares to typical operations and number of customers.” (A.R. 48.)

The Commissioners acknowledged that the study appeared to contradict the photographs
and evidence produced by the neighboring businesses:

=0 COMMISSIGHER KERM: Well, I think the report and

21 the pictures seem ta be a little kit at odds from -- just

22 based on -- an =~ kind of thet -- but I do think the letter

23 fror Councilman O Comnaell sheald stand fer a lat since he

24 hopefully has & -—- the —- & good Fealing of what's golng on

35 on his street. 8o I wauld mave to deny the valet stand.
(AR. 141).




The Commission again heard from several neighbors in the area where the valet would be
located. These neighbors included Amy Burch (a representative of Collier Engineering), Eric
Steer (plant manager of Country Delite) and Obleem Bolet. The Commission also heard from
Mr. Martin, the owner of the Petitioner. The Commission received additional correspondence
and photographs from various neighboring businesses and an email from Councilman Freddie
O’Connell, which explained his opposition to the valet stand.

The administrative record reflects that the adjoining neighboring business owners
generally opposed the granting of a valet permit to the Petitioner. Specifically, at the July 10,
2017 meeting, Mr. Molette testified that he was a neighboring property owner concerned about
the traffic congestion at Church and 15" caused by the valet stand operations, He testified that
this congestion had resulted in a pedestrian being hit by a vehicle a week prior to his testimony.

Mr. Molette explained as follows:

a Wwe've -- and we'we -- we've appealed this because
10 what we’ve saeen and what we’wve alsoc sent in as evidence via
11 pictures from cameras shows that although My. Martin’s --
12 his procaess or his policies may be ona thing, his employees
13 aren’t neceassavily followlng those policies.

14 and you will see when you -- when you look at tha
15 tape, or the viden, snd the pletures that we sent in, that
16 during what -- when it s wvery -- it gets wvery congested

- 17 there. and it gets to the point where 1f it -- 1€ an

18 ambulance had to go through or 3 police officer had'to coma

19 through, they can't get down that street.

=20 Yol Boa -~ you ses you have traffic backed up onto
21 Chuxrch stroet off of 15th because theare’s just no -- thare’s
22 ne way to get around. Tt’'s just -- and its 4ust -- and

that -- that street 1s abouk 30 feetb wide, =o 1t’s juat very

[N
Ted

24 narrow. #nd the gongestion that we see there day in and day

25 out is -- 1g evidence that this really just isn‘t a good




[

(A.R. 94-95).

1dea.

Someone did get hit, a pedestrian got hit last

week because of this. =md ib/s Just -- we don't gsee it as a
good idea fer this area. And -- and again, we have sent in
avidenca.

and I know the police have been cut. Tow trucks
have been ouf. We'we had to -- it's -- and -- and as a land
-~ proparty owner, we’ve had increased expensas becauss we
-- the valet parkers are nob dolng -- afe not following the

-- the actual -- actual policies that he may have in place.

Mr. Roman owns three businesses, Play, Tribe and Suzy Wong’s, in the vicinity of the

valet stand. At the July 10, 2017 meeting, he explained that the backup of traffic on Church

Street due to the valet stand creates a dangerous situation for the large number of pedestrians in

the neighborhood. He stated:

MR. TODD ROMAN: Play, Tribe, and Buzy Wong's. T
have three businesses there. In reference, the -- the

padestyian rhat was hit this weekend was a good indication

of why we are go convernsd about it.
That -- the traffic turning onto 15th from church,
the valst stand scts approximately 30 feet off of the turn.

#nd 5o anyvone coming from Churcgh Street turning in to vislt

the -- the business has to walt, or sometimes 1s -- iz in
the middle of parking or -- the Church Street as they're
gurning.

and that creates a really dangercus situation 1in
cur eyes, that you have people being upset over waiting for
the parking, people trying to rush avound. &and there‘s a
great deal of pedestrians in the -- the neighborhood. ¢On
any given weekend, therers, you kuow, 1,000 or -- plus
pecple in the neighborhcod. And so we're concermned apout

that.




(AR. 95-96).

Ms. Schipani is president of Clinical Research Associates, which is a business directly
agross the street from the valet stand. She submitted a letter and emails on behalf of the
Midtown Church Street Business & Residential Association and spoke at the July 10, 2017
meeting. She described traffic congestion, near-accidents and multiple disruptions to nearby

businesses caused by the valet stand. Her letters and emails in opposition asserted as follows:
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fhey deemed it uzardous, 1 ) : ‘
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Wetrapolitan Cod For valet setvice, therd any not 2 parking speces hetwoen (he No Purking
stgn wnd the adincent entrnee te guled private prking (for 4 Jifforent business) o bo
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4-5 ¢ar tengihs front the Hght 15U Avering and Church Streel, Thusly, visthility is Thnsited
snidd & quiek nortl turn off of Chureh Stresl would seswll 1 Injiey to Bty cars and padestrians
porticulatly 1f thers ave mulliple unts waitlng for sorvice, The Ingeess wnd egress of
customars likizing wligred cur services, caba, vnd cyole Fckshaees are unlonding il the sumo
place o {he valed s plling up vehicles to ha patkad und impedes the fow of fratfic,
According to Chupter 1231010 - Definilions of the Metropolilun Code pertaining (0 the
- licansing sivl aperufion of valet services, “Valel parking” “vabet porking oparafien,” “valel
apermtion” or “valsl servive meany fhet procaxs bpwhich patron’s veffoluy are reaved
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(A.R. 16A-16B).

Fromi Lirets St

TJou Eraf, G (Buble e M, Blae (Eatile Workels teblerprdimemm; hrabdeSpraloom; s,
Sl :

Subjects Vals pemit far Deja Vo

Dite: Fraay, Juy 62, BI1F 1:53:56 ¢

Dear Mr. Knauf and Ms. Marshad,

it is my understanding that Graig Martin/The Parking Guys andfor agents represznting Deja Vi will ba
seeking 3 valet parking parmit at your mesting on July 10th. The Midtown Church Street Business and
Residential Assoeiation wauld respeetively ask you 1o dzciine their application. We have had consistent
problems with valet parking on both sides of the street which impedes the fiow of traffic, Blocking
private parking and presenting safely issues for drivers plus pedestians. The police, fire and
emergency personnel wil have difficulty navigating in our area. As you know, time is of essences in an
ENTETGENSY.

Among many other concerns, vehieles are waiting to be parked in the area used for ingress ang egress
of folks going to Deja Vu. There is no area ava¥able for fwo parking spaces for the valet aperation
despite the fact thay are doing so. The no parking zone, a designed driveway, a dumpster on the
sidevialk does not atlow for such near he eatrance fo the building. Thusly, shared ridzs, cabs ets are
parking in the midaie of the street causing further congestion. One partisulsr night, tha valet put ther
cones/signs in the middie of the strzet!

The valet has alsa parked vebicles in private parking areas with elear signs indieating private andfor
NQ Dzja Vu parking.

A picture speaks as thousand words, ve have aften heard. As such | will be forwarding you a series of
pictures that wiere taken from our eameras on several differant nights. | belisve these photas will
demonstrate our conceras vegarding the safety and welfare of our businzsses and residents.

Again, we viauld fervently ask you to deny this application.

Sincerely,
Linda Moore Sechipani

(AR. 19),




From: Linda Sthipanl [mallto:galmsi@acd.cem]

Sentt Friday, August 11, 2017 11:40 AM

To: Kneuf, Chip (Public Works)

Cer Jones, Michelle; toddroman@mu,com; leefsdeselapers@gmall com; O'Connelt, Fradidle (Councll
Member); Barry, Megan (Mayor); erk_steer@deandoods.comy; jwildur@witdermotoe,ocen;
dparksidessnashiille, e

Subjact: Valet Parking for Deja VufCralg Mastin-The Packing Giwys

Dear M. Knauf,

The Midtown Church Street Business and Resldential Assoclatlon |s again
respectfully requesting that you deny a perrmanent valel parking permil to Craig
MarlinThe Parking Guys and o agents representing Deja Vu for valsl parking spaces
deslgnated on 15th Ave. As you are aviare, the application for 3 parmanent permit
was deferred at your July meafing and (o ba reviewed at the Augusl meeting of tha
Traffic and Parking Commigsion,

Our neighborhped continues to witness public salety hezards due to the heavy
pedestrian and vehicle traffic. e have had lwo pedestians hif by cars In the past
two monihs. The corter of Church Street and 15th is In gridlock most nights, The
valet sland I8 located about 6-6 car lengths fram Church. Valet service is not able to
keep up with the flow and blocking the streal. Cars are turning off Church onto 15th
thus blocking the traffic light as no one can move due 1o the back up of cars, cabs,
and cycla rickshaws, The Ingress and egrass of customars are occurlng at the same
lime yiandering more safely concems. Cabs are turning around iy mlddle of the atreet,
vehlcles are driving on the side walk and packing as people arg wondering around in
the: street and on the side walk rying to avold being struck s simply a disaster!
There is absolulely no way ihe pallee and emergency services could get through this
tanglad sifuation.

One of our member businesses, which operates large trucks 24/7, has had thelr
drivers divert their usual drive on 15ih due to tha difficulty In jraversing the skeeet, IF
aur residents at 221 16th Ave. ralura homa after 9:00 P, ey can not find parking.

Thie valel workers conlinue to trespass by parking cars on privala property. Cars
were booted in the DCE parking lot Ipcated at 306 and 308 151h Ave, the past wo
weekands. They had bean paiked {here by the valet company and the company paid
for the hools (o be laken off. Another business, Wilder Motor and Equipment located
al 301 16lh Ave,, has his parking lots comipletely full most nights as the valet Is
ulitizing his lot despite the factihere's a no trespassing & private parking signage.
They ara valsling bofare 7:00 PAM and alter thelr 3:00AM ternporary permit. Cars ars
heing parked betaeen the alley and the enlrance to our parking lot at 1500 Chureh
St which is only one car length. Our emplayoa was almost hit by an oncoming car ss
he was leaving tha parking lot bacause there was no visibility, On many occasions,
tha valat ¢ones arg placed In the vo parking zone. The list goes on...

Pleitres can foll the sfory somelimes battar than wards, Tharefors, ) ank sending you o soiios of
picluras tnat validale our concarns regariing e safely and vellive of sUr bisinsssos and rosidants,

Your earces! deliberale suppart In dénying this application will help secure the safety and well-belhg of
our commlinity.

Sincerely,
Linda Moora Schipani

Linda hMoore Schipani, BN, MSN
Presidont & CEO

Clinical Resaarch Assoclates, Inc.
1800 Church Strest

Nashullle, TN 37203
615-329-3167

(A.R. 62-63). She also stated as follows at the Commission hearing:
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(A.R. 97).

Ms. Buoy represented Frank Moore Holdings at the July 10, 2017 meeting.

MS. LINDZ SCHIPZNI: The white building 1s curs.
rnd the parking lot behing there is ours. I will tell you
that we have "No Trespacsing® and -- signs, and “Ho
rarking.” But desplite that we have had -- we've had parking
there.

particularly we've had parking from -- the wvalet
parkexyz themselves are parking there. We have had --
theve's traffic up and down the styeet. They are parking
hetween my -- my exit, or entrance, right there from tha
alley to -- to my parking lot. &nd wyou can hardly get out
of there. It’'s constantly there.

on the other side they’re parking between ouy --
cur parking lot so that you can‘t get cut of our parking lot
gafely without going intc the othey lane of traffic. I will
assure vou that with -- with what we’re seeing, there’s s0
much traffic down there, there’s traffic up and down the

street. And the police have been called multiple times.

She

indicated she had concerns about the safety of the residents of the apartments she managed due

to street parking issues and concerns with emergency vehicles being able to navigate the narrow

street. She testified:

10




13
14
15

16

(A.R. 98).

MS. LISX BUOY: My name is Lisa Buoy. &And I
represent Frank Moore Holdings. 2nd I reside in the same
building there. We are propsriy manzagement. And we have
that building az well as acrosa the big parking lot |there’s
a building back behind there that houses apartments.

I’ve notlced on cameras that the -- the lanes of
traffic have been blocked to the point for tha wvalet and the
traffic so that I'm really concerxned as far as f£ire and
ambulance. 2znd I do know that there hesve been occasions
gince they’ve opensd -- which has not been that leng -- in
which they’ve been reguired to go down thryough there, and
i1t’ s bean very conjested.

and the parking allowed to the reaidenks is wary
difficult because they have street parking as well. 2And so
T would like to -- ag far as safety for the inhabitants of

the building and the residents behind. ..

Mr. Steer wrote a letter on behalf of Country Delite Farms and spoke at the August 14,

2017 meeting. He explained that the valet stand was causing increased traffic and congestion

which resulted in business interruptions and increased cost to Country Delite, along with safety

concerns for his employees. His letter states:

11




Chip ¥nauf

Trafficand Parking Commmiission
7CQ Second Avenue South
Nashvilte, TN 37203

August 14, 2017

Eric L, Steer

1401 Church Street
Mashville, TH 37202
615-913-183%

hdr. Knauf,

This letezr is to =sk that you deny the request for a valet parking permit for Parking Guys to provide parking on 15%
Avenue. The increased traffic and congzstion already causes business interruptions and incressed costs to loca!
contpanies such as Country Defite.

Country Delite is a dairy, juice, drink, and beverage company that tracas its history to 1922 when the fadlity was first
built an Church Street. The dairy has employed 80-100 full-time employees in Nashville for the better part of 100 years
under the banners of Nashville Pure Milk Co., Malone & Hyde, Fleming, and now Country Delite Famns.

We supply trailers of refrigerated milk, juice, drink and other beverages to customers in 18 states across the southeast.
We operate 24 hours a day, 7 days per wesk. In order to move our refrigerated trailers and ingredients, we often use
14%, 15", and Church streets. With the start of the Deja ¥u business and the subsequent additional vehidles parked on
15¥ Avenue, we often find the road hlocked for traffic. Thiz muses delays in our shipping and receiving, and increases
the time that cur employees must wait. Many times, our drivers complain sbout the increazed time that it takes to
navigate our fadlity with the increased nightly traffic.

As the various pictures show, 15" Avenue is impassable throughout the night due to cars parked on both sides of the
street. This causes business interruption and increased cost to the Country Defite facility. Increased costs redusce our
competitivie edge and could risk our ghility to stay in business.

While we wish to he good neighbors to all businesses in and arcund Church Street, and have no disagreements with the
facility, our business continues to b= interrupted due to the parking situation on 15% fvenue.

For these regsons, we ask thst the parking petmit be denied.

Thank you for your cansid=ration.

Eric L, Steer

(A.R. 71). He testified before the Commission as follows:

12
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15

MR, ERI{ STEER: 8¢ I'm Erie Stesr, I‘m the plant
manager uf Country Delite, which 1s on Church Street mcross
fran the establisheent, We use the streets, you'll zee in
the pictures attached,

T would like to start by saying one clarifigation,
Ve are a 24/Y operatian. So I know the study was done and
-~ and they did zay that the busineszes were closing, Ve
are a very old, wvery well established Hashville pure milk
conpany, Zealtast, Truly Pure (Unintelligible) and now
Cauntry Delite,

CHAIREERSCON GREEN; Okay.

¥R, ERIC S5TEER: So we are & long-term businesa,
As you can gug, it impacts us both becsuse we have 86 to 100
erployess.  So we have employess that are trying to walk ta
& parking lot, BAnd we also have tractor trailer btraffic
that is trying to move, 8 this is hoth & safety and an
cparational thing because wa have both people that are
trying to walk to their parking, and we have tractor
trailersz that are going on doring this,

Thers haz been a numerous operational -- our

trucks mre sctuzlly wanting to wircumvent this neighborhood.

&nd buing dairy operastions we load our trucks early in the
mnrninq a8 we can get out to cour establishments befare
significant trefiis,

S0 I think the pictures speak for themselves, I
left letters also, Many, many, many af the business owners
-- or all the businesz cwners that are here are having aide
effacts bath from their employeas, from theivy peosple that
ars coming from hath a safety and a business pe*spective‘
And I think #3 you look through the plétures yeou can zae,

I would chalienge the -~ the nuxher of events that

ooourred, because you can see mare than those events in the

I

pictures that we listed., Znd also pleass nokte the number o
amergency wvehicles that travel Church Street gaing to the
nurbér gf hospitals that are down there. End you can sea
from many of the pictures that they back up across Church

Straat,

13




(AR. 136-137).
Mr. Wilder of Wilder Motor & Equipment Co. explained in an email to the Commission

that the valet stand had been parking cars on his property without his permission, explaining:

[T H Lack Vopdur

Yo! Bidr Odp (AR i) "Lk Scilaand

Cel Jaras, Mol Lﬁimmmnmm lmryhmummﬂmm‘ mmmmm&
[y, Mo Fgr; &
YakFhutzods); Pars )

Sibjuctt RE! vifet Pushng for Dufs 'J\U\Cmu Hertln-Tea Purkiw Guys

Datos Horvday, Wagisel 14, 2017 2130100 Fi

Attacliraents: UG 1532 ki

Chip, ['want to alsa exprass wy concem aliout the rightly parking Bssues Ja and around 15 fype
Morth due o the DES Vu strip club. Attached 15 3 plcture kaken a few days ofier the clob oponed.
Cbvinusly thaze cars are parked on my praperty without my permission, When 1 became aware of
this parking situation Y confirmed with rmy Insurante company that | ave Yabllity exposure for any
criminal incident, accident, or damage that ocosrs on my property, Since then { yave contracted
with Nashville Booling and Parking Enforcement Co In an attemipt to discourage ilegal parking. Last
Friday night, just 2 cauple of hours befare 1he shaoting on #Achillin Street, 1 had someons dolog
survailfance of my propecty fram %30-11:45. & "parking attendant” with a fashlight weas directing
D& vu traffic an 15T Ave Mo, to park un my property, telling them to lgnore the boating werning
slgag and saving he woubd Ytake care of the baoting company. OMG,

! obronply urge tha parking cormmission to deny the vatet parking permit request,

Thanks for you service to our community and specifically cur midtawn ngighbarheod,

Jack wilder

Wilder Motor & Eguipment Co.
301 15™ Ava, North

Mashville, Tn,

(AR. 77).

Finally, Councilman Freddie O’Connell, who is the elected representative for this area on
Metro’s Council, opposed the valet location permit based on the fact that area property owners
had demonstrated an “extraordinary amount of inappropriate vehicular activity,” such that he
believed a valet stand at the location at issue would create “unfortunate public safety concerns,
traffic and parking issues that could affect performance of emergency vehicles, and general

negative traffic and parking issues for area users of the public right of way.” His email stated:
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Fromi L Freduie (Sotnd Mitbe

Ta Eniro i bt Atuka)
Saitifciz Mense Doy sppool o Yakt for The Barkng Compeny on 15tk &ae

Oates Mendsy, ®equst 34, 2007 121045 F{4

Br i,

I’ wriling in swpport of the poaition of this Midfown Church Blreat Busingss and Residential Asstalation
lhat The Packing Company, Ine. should be deniad 5 valet permit for 18th Ava N,

Havlng begun operilien beforo e awalacitly of a permit should be consequeenilal enough, but the
raffic and parking impact of el ¢llent ok the cemer of 15t Ave M and Chureh 51 s sulfidently
sigmificant that | weuld naoommend denlal svan without evidence of prar inapprogriate behavios,

Arer praperty awners fiave derrenstreted fo me an exirsordinary amount of Inaggroprisa vehizular
actlaty af the Itergacllon & gusstion Uiat lo reenten olher inappropriate Beheviors), and | believe a
watted hire weout presenl unlattunsde publls salely cuncerns, Iradlic sed perking issues thal could affect
porfoimanco of Brstgeney vericles, and perorl regalive Lalfie snd parking BSUes for arua users of
tive public rght of way.

§ belleve the buslress owner needs to find & eaflie and parking salution for fhis corner that doas not
Iriulve waat,

Please share iy opposilion to ihis va'ed pardl WAth sommigsionees.
Iiany thenkg, and my bees,

Freddie 0'Copnzll
Metrg Gruerilinai, Distrlc 19

Fiitpl {fpiktar o e ann
Fdtpeifarelionk vos FreddiaFeriashyille
&15-260-0005

(AR. 67).

Upon consideration of all the evidence, including the statements and materials outlined
above, the Commission unanimously denied the Petitioner’s request for a valet permit.

Legal Analysis

This matter is now before this Court on the Petitioner’s common law writ of certiorari.
This Court possesses authority to review the Commission’s decision by such a writ pursuant to
Tenn. Code Ann. § 27-8-101, given the Commission is a local board excercising judicial
functions in reviewing this permit application. See Harding Academy v. Metropolitan
Government of Nashville and Davidson Cnty., 222 S.W.3d 359, 363 (Tenn. 2007).

The standards governing this Court’s review of the Commission’s decision on a writ of

certiorari are well established under Tennessee law. Tennessee courts have observed that a trial
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court’s review under the writ of certiorari process is very limited. As the Tennessee Court of
Appeals has explained:

A common law writ of certiorari is an extraordinary judicial remedy. It is not
available as a matter of right, but rather is addressed to the trial court's discretion.
... The scope of review under a common law writ of certiorari is extremely
limited. Courts may not (1) inquire into the intrinsic correctness of the lower
tribunal's decision, (2) reweigh the evidence, or (3) substitute their judgment for
that of the lower tribunal. Rather, the writ permits the courts to examine the
lower tribunal's decision to determine whether the tribunal exceeded its
jurisdiction or acted illegally, fraudulently, or arbitrarily.

Lanier Wor.ldwide, Inc. v. State, No. M2006-02630-COA-R3-CV, 2007 WL 1145281, *6 (Tenn.
Ct. App. April 17, 2007) (quoting Robinson v. Clinic, 65 S.W.3d 632, 635 (Tenn. Ct. App.
2001)) (internal citations omitted). See also Harding Academy, 222 S.W.3d at 363.

Decisions of local boards acting in a judicial 1 capacity are “accompanied with a
presumption that they were made in good faith.” Heyne v. Metropolitan Nashville Bd. of Public
Educ., 380 S.W.3d 715, 729 (Tenn. 2012). Persons challenging such decisions on a writ of
certiorari have the burden of establishing that the board’s decision (1) exceeded its jurisdiction,
(2) followed an unlawful procedure, (3) acted illegally, arbitrarily, or fraudulently, or (4) acted
without material evidence to support its decision. Id, at 730-31. The determination whether the
administrative record contains sufficient material evidence to support a board’s decision is a
question of law. Kaplow v. City of Gatlinburg Bd. Of Adjustments and Appeals, No. E2014-
00347-COA-R3-CV, 2015 WL 3964212, at *4 (Tenn. Ct. App. June 30, 2015) (citing Leonard
Plating Co. v. Metro. Gov’t of Nashville & Davidson Cnty., 213 S.W.3d 898, 904 (Tenn. Ct.
App. 2006)). “Material evidence” constitutes “relevant evidence that a reasonable person would

accept as adequate to support a rational conclusion.” Kaplow, 2015 WL 3964212, at *4.
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In this case, in denying the Petitioner’s valet permit, the Commission was proceeding
under Chapter 12.41 of the Code of the Metropolitan Government of Nashville and Davidson
County, Tennessee (the “Metro Code” or “MC”), entitled “Valet Services.” The Metro Code
provisions for Valet Services define a “license” as “the license issued by the department of
public works allowing a person to engaged [sic] in the business of valet parking within the area
of the metropolitan government.” Metro Code § 12.41.010. A “permit” or “valet parking permit”
is “the permit issued by the department of public works allowing a valet parking operator to

kN34

conduct a valet service at a specified location or locations.” Id. “Valet parking,” “valet parking
operation,” “valet operation,” or “valet service” all mean “the process by which patron’s vehicles
are removed from designated spaces on the public street to private parking areas for storage and
subsequent retrieval upon patron’s demand.” Id. Thus, a commercial valet operator must be
generally licensed by Metro, and must also obtain a permit to conduct a valet at a specific
location.

Metro Code § 12.41.030 governs review of permits to conduct a valet at a specific
location, stating that Public Works

shall issue parking permits to valet parking operators to conduct their operations

on public streets as a commercial enterprise or in furtherance of a commercial

enterprise. A separate permit is required for each location where valet parking

services are provided. Permits will be issued only where valet parking would not

be detrimental to the public safety, health and welfare of the inhabitants of
Nashville and Davidson County and only after approval of the commission.

In seeking this writ, the Petitioner asserts that the Commission’s decision was arbitrary
and/or not supported by material evidence. This Court, like the Petitioner, is puzzled that the
Commission would adjourn its first hearing to obtain the input of the independent consultant
Collier Engineering and then, upon obtaining that report, would disregard or not follow up on

that consultant’s findings that essentially the Petitioner’s temporary operation of the valet permit

17




did not cause significant traffic issues during the time period the consultant observed the
Petitioner’s business operation. Of course, as Metro correctly observes, the Collier report
acknowledged that Collier’s observations occurred over a single weekend, and Collier lacked
knowledge how this time period would compare “to typical operations and number of
customers.” Nonetheless, the Commission could have requested Collier to follow up on these
initial findings to confirm whether they were correct.

However, as previously stated, it is not this Court’s role to reevaluate or reweigh the
Commission’s decision. This Court may not second-guess the Commission’s decision, and
should defer to an administrative agency such as the Commission where the Commission is
acting within its area of specialized knowledge, experience, and expertise. See Starlink
Logistics, Inc. v. ACC, LLC, 494 S.W.3d 659, 669 (Tenn. 2016); Holmes v. City of Memphis
Civil Service Commission, No. W2016-00590-COA-R3-CV, 2017 WL 129113, at *5-9 (Tenn.
Ct. App. Jan. 13, 2017). |

Upon a careful review of the record, the Court finds the Commission’s decision was not
arbitrary and that material evidence exists in the administrative record to support the
Commission’s decision. Six persons with businesses located near the proposed valet permit
location unanimously testified that they opposed the granting of this valet permit because it
would increase traffic congestion in the neighborhood and could cause safety problems. The
area Councilman, as the elected representative for this council district, echoed these neighbors’
concerns.

The neighbors’ testimony included ﬁrsti hand observations of traffic problems caused by
the temporary operation of this valet permit. Mr. Molette talked about the current traffic

congestion on Church and 15™ streets, near where the valet would be located, and how the valet
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stand would enhance this congestion and create a “really dangerous situation.” Ms. Schipani, an
owner of a business directly across the street from the valet stand and a representative of the
Midtown Church Street Business & Residential Association, described members of the
association witnessing “near miss accidents and traffic congestion which makes safety and
emergency access void” since the opening of the valet stand. She identified specific concerns as
well, stating that “[w]e have had consistent problems with valet parking on both sides of the
street which impedes the flow of traffic, blocking private parking and presenting safety issues for
drivers plus pedestrians.” Ms. Buoy, another nearby business owner, stated she had observed
“the lanes of traffic have been blocked to the point for the valet and the traffic so that I'm really
concerned as far as fire and ambulance” and that during the time the valet was in temporary
operation the traffic was “very congested.” Mr. Steer, the owner of another neighboring
business, stated that “with the start of the Dé&a Vu business and the subsequent additional
vehicles parked on 15" Avenue, we often find the road blocked for traffic” which caused delays
in the shipping and receiving of the “refrigerated milk, juice, drink and other beverages” received
and then delivered by Mr. Steer’s business operation. He also noted that this increased traffic
congestion was particularly a concern given “the number of emergency vehicles that travel
Church Street going to the number of hospitals that are down there.” Mr. Wilder, another
business owner, observed that a parking attendant from Déja Vu was directing traffic to park in
his parking lot without permission.

Finally, Mr. O’Connell, the councilman for the district, summed up the concerns
observed by these business owners and other of his constituents by observing that approval of
this valet permit would create “unfortunate public safety concerns, traffic and parking issues that

could affect performance of emergency vehicles, and general negative traffic and parking issues
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for area users of the public right of way.” The Petitioner asserts before this Court that the
Councilman and others who spoke against the permit are actually opposing the permit due to the
adult nature of the Déja Vu business, but the administrative record contains no evidence that this
is the case and indeed the record reflects the Petitioner did not raise this concern to the
Commission. In any event, the decision to deny this permit was made by the Commission and
not by those who spoke against the permit, including Councilman O’Connell.

This evidence is sufficient to establish that the Commission’s denial of this valet permit
was not arbitrary, and was supported by material evidence in the record. Accordingly, the
Petitioner’s request for writ of certiorari is denied.

It is so ORDERED.

Cc:  Matthew J. Hoffer
Shafer & Associates, P.C.
Lansing, Michigan 48906

Bob Lynch, Jr.

Washington Square, Suite 316
222 Second Avenue North
Nashville, Tennessee 37201

Catherine J. Pham

Metropolitan Department of Law
Metropolitan Courthouse, Suite 108
P.O. Box 196300

Nashville, Tennessee 37219

Daniel A, Horwitz

1803 Broadway, Suite 531
Nashville, Tennessee 37203
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