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IN THE FIFTH CIRCUIT COURT FOR DAVIDSON COUNTY, TENNESSEE 
AT NASHVILLE 

 
 
CARL VONHARTMAN,   § 
      § 
 Plaintiff,    § 
      § 
v.      § Case No.: 20C740 
      § 
KORTNI BUTTERTON,   § JURY DEMANDED 
      § 
 Defendant.    § 
 

 
MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT KORTNI 
BUTTERTON’S MOTION FOR PARTIAL SUMMARY JUDGMENT 

 
 

I.  INTRODUCTION 
 
Plaintiff Carl Vonhartman has sued Defendant Kortni Butterton for separate 

counts of slander and libel.  The Plaintiff’s slander claim is based on testimony that Ms. 

Butterton gave under oath in Davidson County General Sessions Case No. 20OP250.  The 

Plaintiff’s libel claim is based on statements contained in the Petition for Order of 

Protection that Ms. Butterton filed to initiate Davidson County General Sessions Case No. 

20OP250.  Because both claims are barred by absolute immunity—specifically, the 

absolute testimonial privilege and the absolute litigation privilege—Ms. Butterton is 

entitled to summary judgment as to each claim as a matter of law. 

 
II.  UNDISPUTED MATERIAL FACTS 

 
On January 30, 2020, Ms. Butterton filed a Petition for Order of Protection against 

Carl Vonhartman.  See Exhibit A (Petition for Order of Protection).  Based on the 

statements contained in Ms. Butterton’s Petition, which the Plaintiff alleges were false, 

the Plaintiff has sued Ms. Butterton for libel.  See Complaint p. 5, ¶ 32 (Count IV) 
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(asserting that: “When Ms. Butterton swore to the allegations in her Petition for Order of 

Protection, she published false written statements with malice and knowledge that the 

statements were false.”). 

A hearing on Ms. Butterton’s Petition for Order of Protection was held on February 

10, 2020, a transcript of which is attached hereto as Exhibit B (Transcript of 

Proceedings, Davidson County General Sessions Court Case No. 20OP250).  Based on the 

Plaintiff’s allegations that Ms. Butterton “testified in court on February 10, 2020,” and 

that during her testimony, she “repeated the false statements from her 911 call in open 

court and in front of the camera from WSMV News Channel 4,” the Plaintiff has 

additionally sued Ms. Butterton for slander.  See Complaint, p. 4, ¶ 29 (Count III) 

(emphases added).   

In sum: Ms. Butterton has been sued, first, for statements that the Plaintiff himself 

alleges were contained in a pleading, see Complaint p. 5, ¶ 32 (libel claim), and, second, 

for statements that the Plaintiff alleges Ms. Butterton made while she was testifying in 

open court, see Complaint, p. 4, ¶ 29 (slander claim). 

 
III.  LEGAL STANDARD 

 
“A party against whom a claim . . . is asserted . . . may, at any time, move with or 

without supporting affidavits for a summary judgment in the party’s favor as to all or any 

part thereof.”  Tenn. R. Civ. P. 56.02.  Here, Ms. Butterton moves for summary judgment 

as to the Plaintiff’s following two claims: (1) The Plaintiff’s slander claim based on the 

testimony she gave in Davidson County General Sessions Case No. 20OP250, see 

Complaint p. 5, ¶ 32 (Count IV); and (2) The Plaintiff’s libel claim based on the statements 

contained in the petition for an order of protection that she filed to initiate Davidson 
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County General Sessions Case No. 20OP250, see Complaint, p. 4, ¶ 29 (Count III).  For 

the reasons that follow, summary judgment is warranted as to each claim, because 

testimony given under oath and statements contained in a pleading are immunized from 

liability by the absolute testimonial privilege and the absolute litigation privilege.   

Ms. Butterton’s claims for summary judgment are subject to familiar standards.  

Specifically: 

Summary judgment may be granted only “if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law.”  
Tenn. R. Civ. P. 56.04.  The moving party has the initial “burden of 
persuading the court that no genuine and material factual issues exist and 
that it is . . . entitled to a judgment as a matter of law.”  

 
DAVID L. SNODDY v. DWAYNE D. MADDOX III AS ADMINISTRATOR AD LITEM OF 
THE ESTATE OF DONALD EVANS GILBRETH, No. W2018-01412-COA-R3-CV, 2020 
WL 1875232, at *3 (Tenn. Ct. App. Apr. 15, 2020) (quoting Byrd v. Hall, 847 S.W.2d 208, 
211 (Tenn. 1993)). 
 
 Ms. Butterton advances two defenses to support her claims for summary 

judgement: (1) the absolute testimonial privilege, and (2) the absolute litigation privilege.  

Thus, to prevail in her claims for summary judgment, Ms. Butterton “must produce at the 

summary judgment stage evidence that, if uncontroverted at trial, would entitle [her] to 

a directed verdict.”  TWB Architects, Inc. v. Braxton, LLC, 578 S.W.3d 879, 888 (Tenn. 

2019) (cleaned up). 

 
IV.  ARGUMENT 

 
A. THE PLAINTIFF’S SLANDER CLAIM PREMISED UPON MS. BUTTERTON’S TESTIMONY IN 

DAVIDSON COUNTY GENERAL SESSIONS CASE NO. 20OP250 IS BARRED BY THE 
ABSOLUTE TESTIMONIAL PRIVILEGE. 

 
 The Plaintiff has sued Ms. Butterton for slander for statements that the Plaintiff 

himself alleges she made while she “testified in court on February 10, 2020.”  See 
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Complaint, p. 4, ¶ 29.  Consequently, Ms. Butterton is being sued for her testimony during 

a judicial proceeding, see id., and as such, the Plaintiff’s slander claim is categorically 

barred by Tennessee’s absolute testimonial privilege.  See Wilson v. Ricciardi, 778 S.W.2d 

450, 453 (Tenn. Ct. App. 1989).   

 Tennessee affords witnesses absolute immunity for testimony given during a 

judicial proceeding.  See Wilson, 778 S.W.2d at 453 (“It is a well-settled proposition of 

law in this jurisdiction that the testimony of a witness given in a judicial 

proceeding is absolutely privileged.  Therefore, no civil action for damages may lie 

against a witness based upon his testimony in a case, though his testimony may have been 

damaging to one of the parties of the lawsuit in which he testified.”) (emphasis added) 

(collecting cases).  Indeed, Tennessee law has categorically and continuously forbidden 

such claims for nearly two centuries.  See Lea v. White, 36 Tenn. 111, 114 (1856), Cooley 

v. Galyon, 109 Tenn. 1, 70 S.W. 607, 607 (1902). 

Here, the Plaintiff’s own Complaint reflects that he is suing Ms. Butterton for 

statements that she made while she “testified in court on February 10, 2020[.]”  See 

Complaint, p. 4, ¶ 29.  Undisputed material evidence—specifically, the transcript of the 

hearing at issue—also demonstrates that the Plaintiff’s slander claim is, in fact, based on 

testimony that Ms. Butterton gave during a judicial proceeding.  See Exhibit B, p. 4 

(“KORTNI BUTTERTON, having been duly sworn, testified as follows: . . . .”); id. at pp. 

4–17.  Because “the testimony of a witness given in a judicial proceeding is absolutely 

privileged” from suit, however, see Wilson, 778 S.W.2d at 453, the Plaintiff’s slander claim 

premised upon Ms. Butterton’s testimony is categorically barred as a matter of law.  Id.  

As such, Ms. Butterton is entitled to summary judgment on the Plaintiff’s testimony-

based slander claim.   
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B. THE PLAINTIFF’S LIBEL CLAIM—PREMISED UPON MS. BUTTERTON’S PETITION FOR AN 
ORDER OF PROTECTION IN DAVIDSON COUNTY GENERAL SESSIONS CASE NO. 
20OP250—IS BARRED BY BOTH THE ABSOLUTE TESTIMONIAL PRIVILEGE AND THE 
ABSOLUTE LITIGATION PRIVILEGE. 

 
 The Plaintiff has also sued Ms. Butterton for libel on the basis that she “swore to 

the allegations in her Petition for [an] Order of Protection,” which the Plaintiff alleges 

were false.  See Complaint, p. 5, ¶ 32.  As noted above, however, the absolute testimonial 

privilege categorically immunizes sworn statements given in a judicial proceeding from 

suit.  Wilson, 778 S.W.2d at 453.  Accordingly, the absolute testimonial privilege 

forecloses—as a matter of law—the Plaintiff’s libel claim premised upon the “swor[n] . . . 

allegations” contained in Ms. Butterton’s Petition for an Order of Protection.  See id.; 

Complaint, p. 5, ¶ 32. 

 Further—and independently—the Plaintiff’s libel claim is barred by the absolute 

litigation privilege, which separately guarantees litigants “the freedom to institute an 

action without fear of being sued based on statements made in the course of the 

proceeding . . . .”  Goetz v. Autin, No. W2015-00063-COA-R3-CV, 2016 WL 537818, at 

*10 (Tenn. Ct. App. Feb. 10, 2016).  Without exception, “statements made in the 

course of a judicial proceeding that are relevant and pertinent to the issues 

involved are absolutely privileged and cannot be the predicate for liability in 

an action for libel, slander, or invasion of privacy.”  Lambdin Funeral Serv., Inc. v. 

Griffith, 559 S.W.2d 791, 792 (Tenn. 1978) (emphasis added).  The litigation privilege, 

too, is among those absolute privileges that the Tennessee Supreme Court “has long 

accepted” as settled law.  See Simpson-Strong Tie Co. v. Donnell, 232 S.W.3d 18, 23 

(Tenn. 2007) (“this Court has long accepted the litigation privilege as an important tool 

in the pursuit of justice.”).   
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Being absolute in nature, the litigation privilege “holds true even when the 

statements are made maliciously or corruptly.”  Goetz, 2016 WL 537818, at *10.  As the 

Tennessee Court of Appeals has explained: 

Underlying the litigation privilege is the policy that access to the judicial 
process and the freedom to institute an action without fear of being sued 
based on statements made in the course of the proceeding is “so vital and 
necessary to the integrity of our judicial system that it must be made 
paramount to the right of an individual to a legal remedy where he [or she] 
has been wronged thereby.” 
 

Id.  (quoting Issa v. Benson, 420 S.W.3d 23, 28 (Tenn. Ct. App. 2013) (in turn quoting 

Jones v. Trice, 360 S.W.2d 48, 51 (Tenn. 1962))). 

Notwithstanding the similarly “long accepted” and absolute litigation privilege, see 

Simpson-Strong Tie Co. v. Donnell, 232 S.W.3d 18, 23 (Tenn. 2007), the Plaintiff has 

sued Ms. Butterton for allegedly “false written statements” contained “in her Petition for 

[an] Order of Protection” in Davidson County General Sessions Case No. 20OP250.  See 

Complaint, p. 5, ¶ 32.  Undisputed material evidence—specifically, Ms. Butterton’s 

Petition for Order[] of Protection itself, see Exhibit A—also reflects that the statements 

contained in her Petition were part of pleading “institut[ing] an action,” see Goetz, 2016 

WL 537818, at *10, and, thus, were pertinent or relevant to the issues involved in it.  See 

id.  See also Kilgore v. State, No. E201801790COAR3CV, 2019 WL 6002126, at *5 (Tenn. 

Ct. App. Nov. 13, 2019) (“‘A statement by a judge, witness, counsel, or party, to be 

absolutely privileged, must meet two conditions, viz: (1) It must be in the course of a 

judicial proceeding, and (2) it must be pertinent or relevant to the issue involved in said 

judicial proceeding.’”) (quoting Jones, 360 S.W.2d at 52).  As such, the absolute litigation 

privilege categorically forecloses the Plaintiff’s libel claim as a matter of law.  See, e.g., 

Goetz, 2016 WL 537818, at *10; Lambdin Funeral Serv., Inc., 559 S.W.2d at 792; 
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Simpson-Strong Tie Co., 232 S.W.3d at 23.   

Notably, in Henrick v. Mealor, No. 3:18-CV-00621, 2019 WL 3027013, at *3 (M.D. 

Tenn. July 11, 2019), the Middle District of Tennessee recently dispatched a near-identical 

state law defamation claim based on Tennessee’s litigation privilege, noting: 

As for the statement that Mr. Mealor stalked Mrs. Henrick, the Court notes 
that, in an earlier paragraph of the Third-Party Complaint, Mr. Mealor 
alleges Mrs. Henrick filed a petition for an order of protection against him 
swearing that he “stalked her and her children.” (Id.) Thus, Mr. Mealor’s 
own pleading establishes the litigation privilege applies to that 
statement because it was made as part of a state judicial 
proceeding seeking an order of protection, and was relevant to 
that proceeding. 
 
Having determined the litigation privilege applies to the defamatory 
statements alleged in the counterclaim and third-party claim, the Court 
concludes those claims should be dismissed. 
 

Id. (emphasis added). 

The same result is compelled here for the same reason.  See id.  Accordingly, the 

litigation privilege bars the Plaintiff from suing Ms. Butterton for libel based on the 

statements set forth in her Petition for an Order of Protection, and Ms. Butterton is 

entitled to summary judgment on the Plaintiff’s libel claim as a result.   

 
V.  CONCLUSION 

 For the foregoing reasons, Ms. Butterton is entitled to summary judgment on the 

Plaintiff’s claim for slander based on Ms. Butterton’s in-court testimony (Count III) and 

on the Plaintiff’s claim for libel based on statements contained in her Petition for an Order 

of Protection (Count IV). 
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Respectfully submitted, 
 
      By:      /s/ Daniel A. Horwitz__________                                    

 Daniel A. Horwitz, BPR #032176 
       1803 Broadway, Suite #531 
       Nashville, TN  37203 
       daniel.a.horwitz@gmail.com 
       (615) 739-2888 
       
       Counsel for Defendant Kortni Butterton 
 

 
 
 
 
 
 
 

CERTIFICATE OF SERVICE 
  

I hereby certify that on this 29th day of May, 2020, a copy of the foregoing was 
served via the Court’s electronic filing system and/or via email upon the following: 
 

Wesley Clark 
Frank Brazil 
2901 Dobbs Avenue 
Nashville, TN 37211 
wesley@brazilclark.com 
 
Counsel for Plaintiff 

 
 

      By:      /s/ Daniel A. Horwitz__________ 
       Daniel A. Horwitz, Esq. 
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