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IN THE SIXTH CIRCUIT COURT FOR DAVIDSON COUNTY, TENNESSEE

DAVID ALLEN, AND CHRISTOPHER
ALLEN,

Plaintiffs, v.
ERIANA PITTS,

Defendant/Counter-Plaintiff v. Case No.: 24C1752,24C3077
CHELSEY A. STEVENSON,

Counter-Defendant

ORDER

This matter came before the Court on Defendant Eriana Pitts’ Motion to Dismiss
the Amended Complaint for failure to state a claim pursuant to Tenn. R. Civ. P. 12.02(6)
and Petition for Dismissal under the Tennessee Public Participation Act, Tenn. Code Ann.
§20-17-101 et seq. After Plaintiffs David and Christopher Allen retained new counsel on
May 8, 2025, the Court conducted a hearing on May 14 at which the parties agreed that
Defendant’s Motion to Dismiss would be decided on the briefs and the TPPA petition heard
at oral argument on Friday, June 27, 2025. Subsequently, the parties submitted a consent
order allowing Plaintiffs to file an Amended Complaint. Having reviewed the briefs of the
parties on the 12.02(6) Motion to Dismiss along with the court record in this and the related
cases, the Court now makes the following findings of fact and conclusions of law.

Plaintiffs David and Christopher Allen (brothers) originally brought this lawsuit
alleging that Defendant Eriana Pitts petitioned for Orders of Protection that included false
allegations against both of them for stalking, sexual harassment, and vandalization of her
vehicle. The Allen brothers originally sued for defamation and malicious prosecution and
sought to recover losses incurred for legal counsel necessitated by the Order of Protection,

loss of wages resulting from the Marine Corps rescinding job assignments it offered to
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Plaintiff David Allen for certain posts between May 2024 and January 2025, loss of funds
expended for tuition and other expenses incurred for a semester at TSU Christopher Allen
missed due to a suspension, and punitive damages. The only cause of action remaining in
the amended, operative complaint is for malicious prosecution on behalf of both Plaintiffs.

The facts that led to the petitions for Orders of Protection are hotly contested
between the parties, but these disputes are of no moment at the present stage. “In
considering a motion to dismiss, courts must construe the complaint liberally, presuming
all factual allegations to be true and giving the plaintiff the benefit of all reasonable
inferences.” Webb v. Nashville Area Habitat for Human., Inc.,346 S.W.3d 422, 426 (Tenn.
2011). A Rule 12.02(6) motion challenges only the legal sufficiency of the complaint, not
the strength of the plaintiff's proof or evidence. Id. The Court may only grant a Motion to
Dismiss when it is clear from the face of the Complaint “that the plaintiff can prove no set
of facts in support of a claim that will entitle him or her to relief.” Young v. Barrow, 130
S.W.3d 59, 63 (Tenn. Ct. App. 2003). However, the Court will consider as critical to the
disposition of the present Motion all prior Orders of Dismissal in the two separate Petitions
for Orders of Protection against Plaintiffs. “Courts resolving a motion to dismiss may
consider items subject to judicial notice, matters of public record, orders, [and] items
appearing in the record of the case...without converting the motion into one for summary
judgment.” Stephens v. Home Depot U.S.A., Inc., 529 S.W.3d 63, 74 (Tenn. Ct. App.
2016).

“In order to establish the essential elements of malicious prosecution, a plaintiff
must prove that (1) a prior suit or judicial proceeding was instituted without probable cause,
(2) defendant brought such prior action with malice, and (3) the prior action was finally
terminated in plaintiff’s favor.” Roberts v. Fed. Exp. Corp., 842 S.W.2d 246, 24748
(Tenn. 1992). The Court holds that both David Allen and Christopher Allen’s claims for
malicious prosecution fail as a matter of law.

Plaintiff David Allen was present for a hearing on Defendant Pitt’s Petition for an
Order of Protection in General Sessions Court, at which time Defendant Pitts did not appear

to prosecute the Petition. By form Order entered on June 21, 2024, the Petition was
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dismissed because “the Petitioner did not show up for Court.” See Exhibit I to Amended
Complaint. There is no evidence in the briefs of the parties or the record in this case that
the decision was ever appealed or any subsequent judgment rendered beyond this
procedural dismissal for a failure to appear and prosecute the case. For a claim of malicious
prosecution, the prior case must have resulted in a favorable termination for the malicious
prosecution plaintiff and such decision must have been on the merits. See Himmelfarb v.
Allain, 380 S.W.3d 35, 38 (Tenn. 2012). “After Parrish and Himmelfarb, it is clear that a
favorable termination must ‘relate to the merits—reflecting on ... [ Jeither innocence of [or]
or responsibility for the alleged misconduct,” and not a dismissal on procedural or technical
grounds.” Mynatt v. Nat'l Treasury Emps. Union, Chapter 39, 669 S.W.3d 741, 749 (Tenn.
2023). A dismissal for failure to appear and/or prosecute is a procedural dismissal that does
not “reflect[] on...responsibility for the alleged conduct.”

The Court acknowledges that Tennessee Rule of Civil Procedure 41.02 states that a
dismissal for failure to prosecute shall “operate as a decision on the merits.” Tenn. R. Civ.
P. 41.02(3). However, Defendant’s argument is well taken that the Tennessee Supreme
Court has specifically “circumscribed the reach of the 41.02(3) language.” Britt v. Usery,
2024 WL 195879, at *6, 8 (Tenn. Ct. App. Jan. 18, 2024).

In Henry v. Goins, 104 S.W.3d 475 (Tenn. 2003), the
Tennessee Supreme Court... acknowledged that Tennessee
Rule of Civil Procedure 41.02(3) states ‘that an involuntary
dismissal for failure to prosecute ‘operates as an adjudication
upon the merits’ unless the trial court otherwise directs,”... the
Tennessee Supreme Court, nevertheless, concluded that a
dismissal for failure to prosecute was a not determination on
the merits for purposes of considering a Rule 60.02 motion...
The [Henry] court added that ‘[d]ismissals based on procedural
grounds like failure to prosecute and default judgments run
counter to the judicial system's general objective of disposing
of cases on the merits.
Id. Thus, even taking all of Plaintiff David Allen’s allegations as true and making all

reasonable inferences in his favor, his claim for malicious prosecution fails as a matter of
law because no set of facts could change the procedural nature of the General Sessions

court’s dismissal of the petition.
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Plaintiff Christopher Allen, on the other hand, did receive a favorable termination
when Special Master Dana Ballinger dismissed the Order of Protection after a testimonial
hearing. See Order of Dismissal in 24x653, dated 8/13/24. However, despite this favorable
ruling, Plaintiff Christopher Allen’s claim fails on the first prong of the malicious
prosecution test because probable cause to bring the petition was established when General
Sessions Judge Allegra Walker granted the Petition for an Order of Protection on July 16,
2024. See Order of Protection, Case No. 240P1180, entered 7/16/24. Specifically, Judge
Walker found “[bJased on the information in the Petition, and the hearing held...that
[Christopher Allen] did the things listed in the Petition and the Court adopts these as facts
and incorporated them by reference.” Id. at 2. As Defendant points out in her memorandum
of law, there is “a heavy burden of proof on the plaintiff in malicious prosecution actions
in establishing malice and lack of probable cause.” Kauffinan v. A.H. Robins Co., 448
S.W.2d 400, 404 (Tenn. 1969). “Probable cause exists where the party that instituted the
underlying proceedings had a reasonable belief in the existence of facts supporting his or
her claim and a reasonable belief that those facts made out a legally valid claim.” Preston
v. Blalock, 2015 WL 3455384, at *4 (Tenn. Ct. App. May 29, 2015). Critically, probable
cause can be established as a matter of law based on an interim adverse judgment. See, e.g.,
Crowe v. Bradley Equip. Rentals & Sales, Inc., 2010 WL 1241550, at *5 (Tenn. Ct. App.
Mar. 31, 2010) (“Regarding the malicious prosecution claim, an indictment by a grand jury
equates to a finding of probable cause.”)

While a grand jury indictment and the granting of an order of protection are not
precisely identical in procedure or effect, both entail the presentation of evidence and a
finding of probable cause either to indict or issue the order of protection. Therefore, the
Court finds that the General Sessions court’s granting of the Order of Protection establishes
that probable cause existed for Defendant Pitts to petition the Court for redress of her
grievances. As such, even taking his allegations as true and making all reasonable
inferences in his favor, the Court holds that there is no set of facts Plaintiff Christopher
Allen could marshal to establish a lack of probable cause. His claim for malicious

prosecution therefore fails as a matter of law.
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Defendant Pitts requests that this Court not only dismiss the malicious prosecution
claims pursuant to Tenn. R. Civ. P. 12.02(6), but to simultaneously hold that the claims are
dismissed under the Tennessee Public Participation Act because Defendant has established
a valid defense to the claims. See Defendant’s Reply at 6; Tenn. Code Ann. §20-17-105(c).
Respectfully, the Court refuses to go so far as to grant dismissal under the TPPA where it
has narrowed its review solely to the legal sufficiency of the Amended Complaint under
Tenn. R. Civ. P. 12.02(6). The Court’s dismissal of the pending claim effectively renders
the TPPA petition moot and it is therefore respectfully DENIED.

Defendant has also requested attorney’s fees, court costs, and discretionary costs
should she prevail on this Motion. Attorney’s fees and court costs shall be awarded as
required by Tenn. Code Ann. §20-12-119(c); but any award of discretionary costs is
reserved pending a post-judgment Motion for Discretionary Costs filed by Defendant with
all the necessary supporting documentation.

Accordingly, it is ORDERED, ADJUDGED and DECREED that the Amended
Complaints of Plaintiffs David and Christopher Allen in consolidated case nos. 24¢1752 &
24¢3077 are hereby DISMISSED with prejudice for failure to state a claim for which relief
may be granted pursuant to Tenn. R. Civ. P. 12.02(6). Accordingly, reasonable attorney’s
fees are awarded to Defendant. Defendant shall, within two (2) weeks of entry of this Order,
submit a fee affidavit itemizing all fees incurred in these proceedings for which recovery
is sought. Plaintiffs may object to the amount of fees sought by filing a written response
within seven (7) days following the filing of the fee affidavit. The Court will determine the
amount of fees to be awarded without hearing oral argument. Court costs shall be taxed to

Plaintiffs, for which execution may issue, if necessary.

IT IS SO ORDERED.

THOMAS W. BROTHERS, JUDGE
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CERTIFICATE OF SERVICE

I certify that I have served a copy of the foregoing by email and the Court’s e-filing

system upon the following:

Daniel A. Horwitz
Horwitz Law PLLC
4016 Westlawn Dr.
Nashville, TN 37209

William H. Stover,
214 2nd Ave. N., Ste. 204
Nashville, TN 37201

Chelsey A. Stevenson

Rudd Law Offices, PLLC
611 Commerce St. Ste. 2613
Nashville, TN 37203

David Allen III

5918 Chadwell Rd.
Millington, TN 38053

This, the 27 day of June ,2025.

/s Morgan Jones

Deputy Clerk



