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IN THE CIRCUIT COURT OF RUTHERFORD COUNTY, 
TENNESSEE AT MURFREESBORO  

 
JONATHAN GILBERT,   § 
       §    
  Plaintiff,    §     
       §    
v.       §    Case No. 23CV-81200 
       §     
DAYLAN LANGFORD,  § Judge B. Jo Atwood 
       § 
  Defendant.    § 
 

 
FINAL ORDER 

 
 
This case came before the Court for hearing on June 17, 2025, on 

the Defendant’s Motion for Attorney’s Fees, Costs, and Expenses and the 
Defendant’s Motion for Tenn. Code Ann. § 20-17-107(a)(2) Sanctions.  
Present for the hearing were attorneys Daniel A. Horwitz (for the 
Defendant) and G. Kline Preston IV and Jesse Montagnino (for the 
Plaintiff).  Upon consideration of the Defendant’s motions, the Plaintiff’s 
responses in opposition thereto, the Defendant’s replies, the hearing 
evidence, the arguments of counsel, and the entire record, for the reasons 
set forth in its oral ruling attached hereto as Exhibit 1, which is 
incorporated by reference, the Court FINDS and ORDERS as follows: 

1. When assessing the reasonableness of attorney’s fees, the 
Court must consider the following ten factors: 

(1) the time and labor required, the novelty and difficulty of 
the questions involved, and the skill requisite to perform the 
legal service properly; 
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(2) the likelihood, if apparent to the client, that the acceptance 
of the particular employment will preclude other employment 
by the lawyer;  
(3) the fee customarily charged in the locality for similar legal 
services;  
(4) the amount involved and the results obtained;  
(5) the time limitations imposed by the client or by the 
circumstances;  
(6) the nature and length of the professional relationship with 
the client;  
(7) the experience, reputation, and ability of the lawyer or 
lawyers performing the services;  
(8) whether the fee is fixed or contingent;  
(9) prior advertisements or statements by the lawyer with 
respect to the fees the lawyer charges; and  
(10) whether the fee agreement is in writing.  

Tenn.  Sup. Ct. R. 8, RPC 1.5(a). 
2. The Court has considered all ten factors and makes the 

following findings: 
(1) As to factor #1, this case involved an area of law that is 

specialized.  Moreover, the Plaintiff requested $500,000.00 in damages, 
requiring a vigorous defense.  It appears to the Court that the 
Defendant’s counsel took all actions necessary to avoid having to extend 
this litigation.  The litigation also involved a lot of time and labor.  Thus, 
the Court finds that the first factor is met as to the reasonableness of the 
attorney’s fees claimed. 

(2) As to factor #2, the Court does not find that taking this case 
probably precluded other employment by defense counsel, because this is 
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a specialized area of law and Tennessee Public Participation Act 
litigation appears to be the focus of defense counsel’s practice. 

(3) As to factor #3, the hourly rates claimed by defense counsel 
are similar to the rates charged in this locality, and the Plaintiff has not 
objected to the hourly rates claimed.  Thus, the Court finds that the third 
factor is met as to the reasonableness of the attorney’s fees claimed. 

(4) As to factor #4, the Plaintiff requested a substantial amount 
in damages, and defense counsel succeeded in securing the complete 
dismissal of this action.  This result was successful.  Thus, the Court finds 
that the fourth factor is met as to the reasonableness of the attorney’s 
fees claimed. 

(5) As to factor #5, the Court credits the Defendant’s argument 
that the circumstances of this case required aggressive early motion 
practice and that defense counsel’s actions in defending it were 
reasonable under the circumstances.  Thus, the Court finds that the fifth 
factor is met as to the reasonableness of the attorney’s fees claimed. 

(6) As to factor #6, defense counsel has asserted that he 
represented the Defendant since the inception of this case and the 
Plaintiff did not contest this fact.   Thus, the Court finds that the sixth 
factor is met as to the reasonableness of the attorney’s fees claimed. 

(7) As to factor #7, the Court finds that most judges in Tennessee 
would agree that Mr. Horwitz and his firm are experienced in this type 
of litigation and have had good outcomes in their cases.  The Court finds 
that they have demonstrated their ability to perform the services 
necessary to prevail.  The Court also finds that the Plaintiff complained 
about the Defendant’s aggressive early motion practice, but the Court 
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cannot fault attorneys when they take the action necessary for their 
clients to be successful.  Thus, the Court finds that the seventh factor is 
met as to the reasonableness of the attorney’s fees claimed. 

(8) As to factor #8, due to lack of record proof, the Court does not 
find that this factor is met. 

(9) As to factor #9, the Court finds that this factor is met.  The 
rates claimed correlate with the rates charged by other attorneys in 
Rutherford County.  In fact, defense counsel’s claimed hourly rate was 
less than the Court expected with this type of case. 

(10) As to factor #10, due to lack of record proof, the Court does not 
find that this factor is met. 

3.   As to costs and expenses, the Court has been provided invoices 
for the expenses claimed, and the Plaintiff has not objected to those 
expenses.  Thus, the Court finds that the Defendant is entitled to recover 
the expenses claimed. 

4. For these reasons, the Court finds the fees and expenses 
claimed by the Defendant to be reasonable, and the Defendant’s Motion 

for Attorney’s Fees, Costs, and Expenses is GRANTED.  The Defendant 
is awarded the full attorney’s fees claimed in his motion, totaling 
$36,269.00, calculated as follows: 

– 73.4 hours by lead counsel Daniel A. Horwitz, billed at a 
rate of $395.00/hour;  

– 1.1 hours by attorney Sarah L. Martin, billed at a rate of 
$335.00 per hour;  

– 15.3 hours by attorney Lindsay Smith, billed at a rate of 
$295.00 per hour.  

– 8.4 hours by attorney Melissa K. Dix, billed at a rate of 
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$285.00 per hour  
The Defendant also is awarded reasonable costs and expenses 

totaling $1,079.48. 
5. Accordingly, JUDGMENT SHALL ISSUE in favor of the 

Defendant, Daylan Langford, against the Plaintiff, Jonathan Gilbert, in 
the total amount of THIRTY-SEVEN THOUSAND, THREE 
HUNDRED AND FORTY-EIGHT DOLLARS AND FORTY-EIGHT 
CENTS ($37,348.48), for which execution may issue if necessary. 

6. Although requested by the Defendant, the Court is not issuing 
any additional amount for the time devoted to prosecuting the 
Defendant’s fee petition.  To be able to award such fees, the Court needed 
to see the fee agreement.  The Court does, however, order the Plaintiff to 
pay the per diem expenses and costs associated with ordering the 
transcript of the June 17, 2025 motion hearing. 

7. As to the Defendant’s Motion for Tenn. Code Ann. § 20-17-

107(a)(2) Sanctions, there is no case on point for the Court to award 
sanctions.  Plaintiff’s counsel’s actions in this case concern the Court, and 
the Court was disturbed and concerned by the way that this case was 
handled by Plaintiff’s counsel, but the Court does not feel that it rose to 
the level that sanctions should be awarded.  The Court finds that whether 
to issue sanctions is discretionary, and the Court is not going to award 
sanctions in this matter.  Thus, the Court finds that the Defendant’s 
motion for sanctions should be DENIED.   

IT IS SO ORDERED. 
THE COURT’S JUDICIAL SIGNATURE SHALL ATTACH 

ELECTRONICALLY HERETO 
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APPROVED FOR ENTRY BY:         /s/ Daniel A. Horwitz 
                  DANIEL A. HORWITZ, BPR #032176 

          SARAH L. MARTIN, BPR #037707 
                 HORWITZ LAW, PLLC 
                 4016 WESTLAWN DR. 
                 NASHVILLE, TN 37209 
                 (615) 739-2888 
                   daniel@horwitz.law  
               sarah@horwitz.law  

 
                   Counsel for Defendant  
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CERTIFICATE OF SERVICE  
I hereby certify that on June 18, 2025, a copy of the foregoing was 

served via USPS mail, postage prepaid, via email, and/or via the Court’s 
electronic filing system upon: 

G. Kline Preston, IV  
4515 Harding Pike, Suite 17  
Nashville, TN 37205  
kpreston@klineprestonlaw.com  
 
Counsel for Plaintiff 

      
      By:    /s/ Daniel A. Horwitz 
       DANIEL A. HORWITZ 
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·1· · · · · · · · · · · *· ·*· ·*

·2· · · · · ·P· R· O· C· E· E· D· I· N· G  S

·3· · · · · · ·(WHEREUPON, additional matters were

·4· ·heard previously by the Court; after which, the

·5· ·Court's ruling was excerpted as follows:)

·6

·7· · · · · · ·THE COURT:· Well, the Court is going

·8· ·to rule first on the attorney's fees.· And as

·9· ·required by the supreme court, the Court is

10· ·going to go through the ten factors pursuant to

11· ·Rule 1.5 of the Tennessee Rules of Professional

12· ·Conduct.

13· · · · · · ·So first, Time and labor required,

14· ·novelty and difficulty of the questions

15· ·involved, and the skill requisite to perform

16· ·the legal services properly.· I don't think

17· ·there's any question that this is an area of

18· ·the law that is specialized.· And I think just

19· ·about any judge in the state of Tennessee will

20· ·tell you that it is specialized.

21· · · · · · ·And the thing that this Court really

22· ·looked at is the amount counsel requested, if I

23· ·remember, 500,000.· Now, that's what was

24· ·requested in damages.· So, any defendant is

25· ·going to vigorously defend that.· So in this



·1· ·case, based on this analysis, it appears that

·2· ·Mr. Horwitz did take all actions necessary to

·3· ·avoid having to extend this litigation any

·4· ·further than he did.

·5· · · · · · ·Now, Plaintiff's had the opportunity

·6· ·to take discovery in this if they chose to, but

·7· ·Mr. Horwitz was representing his client in

·8· ·filing the motion for summary judgement, filing

·9· ·the petition and he did -- he did have a lot of

10· ·time and labor involved in it.· And these are

11· ·difficult questions when you've got this type

12· ·of action.

13· · · · · · ·So, the Court finds that, number one,

14· ·Mr. Horwitz did meet the requirements of the

15· ·first factor as to the reasonableness of his

16· ·attorney's fees.

17· · · · · · ·Now, two, the likelihood that

18· ·acceptance of this case precluded other

19· ·employment for the lawyer.

20· · · · · · ·The Court doesn't find that taking

21· ·this case probably precluded other employment

22· ·by Mr. Horwitz because this is specialized and

23· ·this is what Mr. Horwitz -- the majority of the

24· ·cases it appears that he's been before this

25· ·Court and based on his motion, this is -- but



·1· ·you don't have to meet every factor.· I have to

·2· ·analyze every factor, but you don't have to

·3· ·meet every factor.

·4· · · · · · ·Okay, three, fee customarily charged

·5· ·in the locality for similar legal services.

·6· · · · · · ·Well, I think this Court can take

·7· ·judicial notice of that the attorney's fees are

·8· ·similar in this locality.· And so the

·9· ·reasonableness of the fees for Mr. Horwitz, he

10· ·meets that factor, in fact I think counsel said

11· ·he did not object to the hourly rate.

12· · · · · · ·So now, let's go to four, amount

13· ·involved and the results obtained.

14· · · · · · ·Court will say again, there was a

15· ·substantial amount that was requested as far as

16· ·damages.· And Mr. Horwitz secured the dismissal

17· ·of this action.· And part of the reason he

18· ·dismissed it was because opposing counsel chose

19· ·not to respond.· With a summary judgement

20· ·pending, he filed a nonsuit.· And no matter

21· ·what counsel says, I think rules and the courts

22· ·have been clear on that.

23· · · · · · ·So, he obtained a result for his

24· ·client, there was no damages awarded and there

25· ·wasn't because the Court held a trial, but,



·1· ·counsel, you decided not to participate in

·2· ·that.· You filed your nonsuit, but not before,

·3· ·so the hearing was held.· So that factor meets

·4· ·the reasonableness.

·5· · · · · · ·Five, time limitations imposed by the

·6· ·client or the circumstances.· And Mr. Horwitz

·7· ·says no time limitations were imposed by the

·8· ·client.· I think sometimes attorneys impose

·9· ·time limitations on themselves due to their

10· ·caseload, but the circumstances of this case,

11· ·I'll have to agree with what Mr. Horwitz says,

12· ·he was aggressive, he represented his client.

13· ·He was aggressive, he filed an early motion for

14· ·summary judgement.

15· · · · · · ·But opposing counsel has the

16· ·opportunity to have an advance to that motion

17· ·to summary judgement and could have requested

18· ·the Court not rule on that until discovery was

19· ·completed.· There was never a motion set for

20· ·the hearing on that.· And the Court will tell

21· ·you, in most instances, the Court's going to

22· ·grant that request for discovery.

23· · · · · · ·So, there was time limitations, I

24· ·mean -- not time limitations for the client,

25· ·but the circumstances of this case and



·1· ·Mr. Horwitz's actions shows this Court the fees

·2· ·were reasonable.

·3· · · · · · ·So let's go to six.· Nature and

·4· ·length of professional relationship with the

·5· ·client.· Well, as Mr. Horwitz said, he has

·6· ·represented the Defendant since the inception

·7· ·of this case and there wasn't any opposition to

·8· ·the fact that he had.· So that meets factor six

·9· ·as far as the reasonableness.

10· · · · · · ·Seven, experience, reputation, and

11· ·ability of the lawyer performing the services.

12· ·As Mr. Horwitz has said, and I think most

13· ·judges in this state would agree that

14· ·Mr. Horwitz has been in front of, that his firm

15· ·is experienced in this.· They have a good

16· ·reputation and they've had good outcomes in

17· ·their cases.· So he's -- I think they

18· ·definitely demonstrated their ability to

19· ·perform the services necessary to prevailing.

20· · · · · · ·In fact, opposing counsel was

21· ·complaining about the actions he took by going

22· ·ahead and filing the motion for summary

23· ·judgement like 30 days after the complaint was

24· ·filed.· So you can't fault an attorney when

25· ·they take the action necessary for their client



·1· ·to be successful.· You can't do that.· So

·2· ·factor seven meets the reasonableness.

·3· · · · · · ·Let's go to factor eight, whether the

·4· ·fee is fixed or contingent.· And I will have to

·5· ·say, and maybe the Court overlooked it, but the

·6· ·only thing I· -- I did not see a fee schedule.

·7· ·What I saw -- and you can tell the Court if

·8· ·maybe it's an exhibit the Court overlooked, but

·9· ·I saw -- you know, we've got the affidavit,

10· ·we've got the invoices for cost, but I did not

11· ·see the fee agreement.· And Mr. Horwitz, you

12· ·can correct the Court if I'm wrong, but I did

13· ·not see it.

14· · · · · · ·MR. HORWITZ:· It's not in there, Your

15· ·Honor, I apologize.

16· · · · · · ·THE COURT:· Okay, so, you know,

17· ·doesn't meet that factor.· As far as we know,

18· ·the Court doesn't have a fee agreement to look

19· ·at.

20· · · · · · ·Now, nine, prior advertisements or

21· ·statements by the lawyers with respect to the

22· ·fees the lawyer charges.· I'm going say this

23· ·again, Mr. Horwitz's statements with respect to

24· ·the fees they charge correlate with the same

25· ·ones for attorneys in Rutherford County.



·1· ·Actually, some of them charge -- the attorneys,

·2· ·their hourly rate was less than the Court

·3· ·actually expected with this type of case.· So

·4· ·that meets it.

·5· · · · · · ·Now we go to ten.· Again, whether the

·6· ·fee agreement's in writing.· And that presents

·7· ·a problem for the Court because the Court

·8· ·doesn't have the fee agreement to look at.

·9· · · · · · ·So we've got three factors that did

10· ·not meet the reasonableness requirement.· We've

11· ·got seven that did.· But if you look at the

12· ·affidavit -- and I'll tell you what the Court

13· ·did, the Court looked at the affidavit and then

14· ·the Court went back and looked at the E-filing

15· ·to look at the work that was performed and the

16· ·services that were provided and the result that

17· ·was achieved and the Court is going to grant

18· ·Mr. Horwitz's request for attorney's fees in

19· ·the amount of 36,269 because the Court finds

20· ·that it is reasonable.

21· · · · · · ·Now, the expenses.· The Court has

22· ·been provided the invoices on that.· And

23· ·actually opposing counsel did not object to

24· ·those costs of 1079.48.

25· · · · · · ·Now, let's go to sanctions.· And the



·1· ·Court has struggled with this one, but there is

·2· ·no case on point for the Court to award

·3· ·sanctions.

·4· · · · · · ·Now, the Court can never tell an

·5· ·attorney how to practice law, but counsel, your

·6· ·actions in this case does concern the Court

·7· ·because from your response today, it's as if

·8· ·you think that your opinion, instead of what

·9· ·the court of appeals has stated, the supreme

10· ·court has stated, what the statutes say, what

11· ·the Tennessee Rules of Civil Procedure say,

12· ·that they're correct.· I guess that's why we

13· ·have so many attorneys because we all have

14· ·opinions.

15· · · · · · ·The Court was disturbed and concerned

16· ·by the way this case was handled, but did it

17· ·rise to the level of where this Court feels it

18· ·can award sanctions?· No, I just do not think

19· ·the Court -- and it's discretionary, and the

20· ·Court is not going award sanctions in this

21· ·matter.

22· · · · · · ·The Court is going to say this:

23· ·Counsel, you had the opportunity to do

24· ·discovery, you had the opportunity to subpoena

25· ·Mr. Horwitz to take his deposition, you had the



·1· ·opportunity on a motion for summary judgement

·2· ·to ask for a continuance so discovery could be

·3· ·completed, you had the opportunity to respond

·4· ·to Mr. Horwitz's petition.· And as the Court

·5· ·goes through this, the Court is saying,

·6· ·Mr. Horwitz did this, Mr. Horwitz did this, he

·7· ·took this action, he provided these services

·8· ·and you chose not to take advantage of any of

·9· ·that.

10· · · · · · ·You filed a complaint asking for

11· ·500,000 in damages and then decided, okay, I'm

12· ·not going to do it any more, but still the

13· ·Defendant had to defend this.· And sometimes I

14· ·want to say, you know, you started it, his

15· ·client had to spend money to defend this.· His

16· ·fees are reasonable, but I still don't think it

17· ·rises to the level where the Court can award

18· ·sanctions, okay.

19· · · · · · ·So, Mr. Horwitz, will you draw that

20· ·order for the Court, please?

21· · · · · · ·MR. HORWITZ:· Yes, Your Honor.· With

22· ·the Court's permission, would the court like me

23· ·to attach the transcript for the reasons stated

24· ·in the --

25· · · · · · ·THE COURT:· Don't like that.



·1· · · · · · ·MR. HORWITZ:· Okay, I will not do

·2· ·that.

·3· · · · · · ·THE COURT:· The court of appeals

·4· ·don't really like that either, they tell us.

·5· · · · · · ·MR. HORWITZ:· Okay.· I will propose

·6· ·an order that makes all of those findings and

·7· ·append the transcript?

·8· · · · · · ·THE COURT:· You can do that.

·9· · · · · · ·MR. HORWITZ:· I will do that, Your

10· ·Honor.

11· · · · · · ·THE COURT:· But you need -- and

12· ·that's what they told us.· You need to set

13· ·forth your findings.· You can attach, but don't

14· ·say what's in the transcript.

15· · · · · · ·MR. HORWITZ:· Yes, your Honor.

16· · · · · · ·MR. MONTAGNINO:· I've sat here in

17· ·silence.· My name is Jesse Montagnino, I took

18· ·pretty good notes of what Your Honor said, I

19· ·will share that.

20· · · · · · ·THE COURT:· We have a court reporter.

21· · · · · · ·MR. HORWITZ:· We have the court

22· ·reporter.

23· · · · · · ·THE COURT:· You've got a court

24· ·reporter.

25· · · · · · ·MR. MONTAGNINO:· She cost more than I



·1· ·do.

·2· · · · · · ·THE WITNESS:· And you have to

·3· ·remember, we judges sit up here and we talk.

·4· ·We read through everything and talk.· So it may

·5· ·not be as -- I don't know what the word I'm

·6· ·looking for, but sometimes we ramble, I'll

·7· ·agree.

·8· · · · · · ·MR. HORWITZ:· Only points I will

·9· ·flag, Your Honor, and you may rule for me or

10· ·against me, I just want to make sure we have a

11· ·comprehensive final judgement here.

12· · · · · · ·So we had asked in our reply for fees

13· ·post December 31, 2024, basically associated

14· ·with this hearing and the briefing associated

15· ·with this hearing, I believe in our reply we

16· ·suggested enhancements of 30 hours.· I don't

17· ·know whether you will give it to me or not.

18· · · · · · ·THE COURT:· You know why I'm not?

19· ·Let me tell you why I'm not.· You know why?

20· · · · · · ·MR. HORWITZ:· I do not, Your Honor.

21· · · · · · ·THE COURT:· I needed that fee

22· ·agreement.

23· · · · · · ·MR. HORWITZ:· Fair enough, Your

24· ·Honor.

25· · · · · · ·THE COURT:· I don't know what was in



·1· ·that fee agreement.· I do think the fees were

·2· ·reasonable as far as the 36,000, but I don't

·3· ·know what was in that fee agreement.

·4· · · · · · ·MR. HORWITZ:· Thank you, Your Honor.

·5· · · · · · ·Second thing, we will be ordering

·6· ·this transcript and paying the per diem today,

·7· ·there will be expenses associated with that.

·8· · · · · · ·THE COURT:· That is a cost I will

·9· ·allow.

10· · · · · · ·MR. HORWITZ:· Okay.

11· · · · · · ·THE COURT:· Because otherwise -- I

12· ·mean, we had to be here today.

13· · · · · · ·MR. HORWITZ:· Yes.· Thank you, Your

14· ·Honor.

15· · · · · · ·THE COURT:· It would have been

16· ·easier, I will tell you, for the Court,

17· ·counsel, if you had given the Court a detailed

18· ·response, it would have been a lot easier.

19· ·Because the Court didn't know how you were

20· ·going respond today.· I mean, the Court really

21· ·did not have a response from you that was

22· ·sufficient for the Court.

23· · · · · · ·And I'm not sure what you're

24· ·accustomed to, but this Court reads everything.

25· ·There is not one -- that's why you had no fee



·1· ·agreement, unless I overlooked it, I read

·2· ·everything.· You gave the Court really nothing

·3· ·to work with.· So in the future, it would be

·4· ·really helpful if you would give the Court the

·5· ·response that the Court really needs.

·6· · · · · · ·Because, you know, I tell attorneys

·7· ·this all the time, you've been in front of the

·8· ·court of appeals, you've been in front of the

·9· ·supreme court, we trial judges have to make a

10· ·finding of facts and conclusions of law.· When

11· ·I get nothing from opposing counsel as to the

12· ·factors the Court has to consider, it does not

13· ·assist the Court in any manner.· Okay.· Thank

14· ·you.

15· · · · · · ·MR. HORWITZ:· Thank you, Your Honor.

16· · · · · · ·(WHEREUPON, the foregoing proceedings

17· ·were concluded at 10:14 a.m. CST.)
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·2
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·6· ·with offices in Nashville, Tennessee, hereby certify

·7· ·that I reported the foregoing Judge's Ruling of

·8· ·GILBERT vs. LANGFORD by machine shorthand to the best

·9· ·of my skills and abilities, and thereafter the same

10· ·was reduced to typewritten form by me.

11· · · · · ·I further certify that I am not related to

12· ·any of the parties named herein, nor their counsel,

13· ·and have no interest, financial or otherwise, in the

14· ·outcome of the proceedings.

15· · · · · ·I further certify that in order for this
· · ·document to be considered a true and correct copy, it
16· ·must bear my original signature and that any
· · ·unauthorized reproduction in whole or in part and/or
17· ·transfer of this document is not authorized, will not
· · ·be considered authentic, and will be in violation of
18· ·Tennessee Code Annotated 39-14-104, Theft of
· · ·Services.
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22· · · · · · Checuga Reporting, Inc.
· · · · · · · Licensed Court Reporter (TN)
23· · · · · ·Notary Public· State of Tennessee

24· · · · · ·My Notary Commission Expires:· 5/18/2027
· · · · · · · LCR #690 - Expires:· 6/30/2026
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So ordered,
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